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U.S. SUPREME COURT DECISIONS

ADA: PLaINTIFFS UNDER THE AMERICANS WITH DisaBiLITIESACT
CannoT Recover PuniTive DaMAGES

Barnesv. Gorman, 122 S.Ct. 2097 (2002).

The Supreme Court has made clear that plaintiffs suing under the ADA and the Rehabiilitation
Act are not entitled to punitive damages. Lawsuits arisng under the ADA have become and will
continue to be more prevaent in the context of land use disputes. Thisruling in effect will limit
the potentid damages a plaintiff can recover under ADA clams.

CLEANWATER Court ToHear ApreaL ON WHETHER “ Deep RippING”
ACT PERMITS: Requires DiscHARGE PeErMIT UNDER THE CLEAN WATER ACT

Borden Ranch Partnership; Angleo K. Tsakopoulosv. United States Army Cor ps of
Engineers; United States Environmental Protection Agency, cert. granted 122 S.Ct. 2355 (June
10, 2002). See report on this case, below at page 6.

FAIR HOUSING ACT: SupremE CourT Decipes To Review NinTH CirculT Case
HoLbing THAT OWNERS AND OFFiceErs OF REALTY
CorproraTIONS MAY BEHELD VicaRriousLy LiaeLE For AN
EmpLovEE sVioLaTIONs OF THE FHA

Holley v. Crank, 258 F.3d 1127 (9" Cir. 2001), cert. granted, Meyer v. Holley, 2002 U.S. LEXIS
3593 (U.S. May 20, 2002).

The builder told a mixed-race couple to present their offer to buy his house though a specific
reglty corporation. The corporation’s sales agent never presented the offer to the builder, and
when the builder inquired about the status of the offer, the sdles agent stated he did not want to
ded with the couple and used racid invectives when referring to the couple. The builder and the
couple sued the sales agent, the corporation, and the individua who was the president, owner and
sole shareholder of the corporation at thetime. The U.S. Court of Appealsfor the Ninth Circuit
stated that the duty to obey the laws rdated to racid discrimination under the FHA is non

* Theauthor gratefully acknowledges Tracy D. Kulikowski, AICP, a student at the
University of Maryland School of Law, and Brian E. Joffe, a student at Vermont Law
Schooal, both Summer Associates at Linowesand Blocher LLP, for their substantial
research and assistance in preparing this paper.



delegable. The court held that “a corporation and its officers may be held liable for their failure
to ensure the corporation’s compliance with the FHA, whether or not the officers directed or
authorized the particular discriminatory acts that occurred.” 258 F.3d at 1131. The U.S.
Supreme Court granted certiorari.

FAIR HOUSING ACT: SupremME CourT To Review Fair Housing Act CLaim OF
RaciaL BiasIN THE Passing Or A MunicipAL REFERENDUM

Buckeye Community Hope Found., v. City of Cuyahoga Falls, cert. granted 2002 U.S.
LEXIS 4691 (U.S. June 24, 2002).

The Supreme Court granted certiorari to review a Sixth Circuit decison regarding aclam
againg amunicipdity for demondrating racid bias, thus violaing the Fair Housing Act, for
passing areferendum that essentialy rescinded alow-income housing project gpprovad. See
Sixth Circuit opinion summary below at page 7 under Federal Court Decisions.

REGULATORY TAKING/ Having ConcLupep THAT INTEREST EARNED ON

WHAT ISPROPERTY?: CLient sPrincipaL HELD IN loLTA AccounTssPrivaTe
ProprerTY, SupREME CourT WiLL Now DeTeERMINE IF loLTA
ProcraMs VioLATE THE TAkINGS CLAUSE

Washington Legal Foundation v. Legal Foundation of WA, 271 F.3d 835 (9" Cir. 2001), cert.
granted, 2002 U.S. LEXIS 4225 (U.S. June 10, 2002).

All 50 gates have indtituted “Interest On Lawyers Trust Accounts’ (*IOLTA”) programs that
pool client deposits and use the interest on the combined deposits to provide lega servicesto
poor persons. A few years ago the U.S. Supreme Court, in Phillips v. Washington Legal
Foundation, 524 U.S. 156 (1998), held “that the interest income generated by funds held in
IOLTA accountsisthe ‘ private property’ of the owner of the principa.” 524 U.S. at 172. The
Court |eft open the question of whether IOLTA programs created ataking without just
compensation. Four individuas challenged the legdity of Washington State€ sIOLTA program
on Fifth and First Amendment grounds. The U.S. Court of Appedls for the Ninth Circuit,
applying the ad hoc anadlysis used in Penn Central Transportation Co. v. City of New York, held
that Washington State' s IOLTA program did not take the individuas property. The Ninth
Circuit also found that even if their property was taken, there was no condtitutiond violation
when they were not compensated because the compensation they would be due, from interest
earned on funds deposited in the IOLTA program, “would be nil.” The Supreme Court granted
certiorari.

REGULATORY TAKING: Penn CenTraL BaLancing Test s THE ArPPROPRIATE METHOD
To DetermINE WHETHER A TEMPORARY MoRATORIUM ON
DeveLopmenT Demanps CompensaTioN UNDER THE TAKINGS
CLAuse

Tahoe-Sierra Preservation Council v. Tahoe Reg'l Planning Agency, 122 S.Ct 1465 (2002).

The Supreme Court affirmed the Ninth Circuit holding that a taking had not occurred. The case
involved afacid chalenge to two “temporary” moratoria ordered by respondent Tahoe Regiona



Planning Agency (TRPA) hating development on a substantia portion of the property subject to
TRPA'sjurisdiction for a period of 32 months while it studied the impact of development on
Lake Tahoe and designed a drategy for environmentally sound growth. Plaintiffs (mostly
resdentia lot owners) argued that this amounted to a per setaking of their properties arguing
that the Court could effectively sever the 32-month segment from the remainder of each
landowner's fee Smple estate, and that this segment had been taken in its entirety by the
moratoria under a Lucas andyss. The Supreme Court regjected this argument because “it ignores
Penn Centrd’ s admonition that in regulatory takings cases we must focus on ‘the parce asa
whole’”” The Court held that a temporary moratorium on development ingtituted by aloca
municipality requires an in depth “Penn Central balancing” analysis to determine whether the
action condtituted ataking requiring just compensation under the Takings Clause of the
Condtitution. NOTE: See Other Papersin these course materialsfor a more detailed
discussion of thiscase.

REGULATORY TAKING/ DoesCrLaim Becin To Accrue WHEN FEDERAL

BREACH OF CONTRACT: LecisLaTioN ISENACTED ALLEGEDLY BREACHING A
ConTrACTUAL RiGHT To FrReepom FrRom REGULATORY
COVENANTS?

Franconia Assoc.’sv. United States, 240 F.3d 1358 (Fed. Cir. 2001), cert. granted 122 S. Ct.
802 (U.S. January 4, 2002).

The Supreme Court granted certiorari in January of 2002 and has yet to hear plaintiff’s apped,
which the Court limited to two questions. 1) Whether a breach of contract claim accrues for
purposes of 28 U.S.C. § 2501 when Congress enacts a statute alleged to abridge a contractual
right to freedom from regulatory covenants upon prepayment of government mortgage loans, and
2) Whether a Fifth Amendment Takings Claim accrues for purposes of 28 U.S.C. § 2501 when
Congress enacts a statute dleged to abridge a contractud right to freedom from regulatory
covenants upon prepayment of government mortgage loans.

Pantiffswere owners of low-income renta housing units financed by mortgage loans from the
Farmers Home Adminigtration of the US Department of Agriculture. In exchange for low
interest mortgage loans, plaintiffs agreed to restrictions on the use of their property subject to the
mortgage and on the investment return. However, the agreements gave plaintiffs the option to
prepay their loans at any time, thereby ending the restrictions. In 1988 and 1992, Congress
enacted the Emergency Low Income Housing Preservation Act (ELIHPA) of 1987. Plaintiffs
clamed that this action regtricted the ability of plaintiffsto prepay their loans and thet the Statute
condtituted to a breach of their contracts with the Department of Agriculture, thus amounting to a
taking of their property. Defendant moved to dismiss the claims because they had accrued more
than Sx years prior to the date the suit was filed in May of 1997 and thus were barred by the Six
year statute of limitations established in 28 U.S.C. § 2501. The United States Court of Appeals
for the Federd Circuit held that the claim began to accrue at the dleged moment the government
breached the contract. Therefore, accrual began in 1988, more than Six years after ELIHPA
effected an appropriation of their contract right, thus barring plaintiffs from filing suit.

FEDERAL COURT DECISIONS




ADA: SIDEWALK M AINTENANCE AND ACCESSBILITY FOR
PEOPLE WITH DISABILITIESFALL WITHIN THE SCOPE
OF THEADA AND REHABILITAIONACT

Barden v. City of Sacramento, 2002 U.S. App. LEXIS 11276 (9™ Cir. 2002).

Appelants were agroup of disabled citizens dleging that the City violated the Americans with
Disdhilities Act and the Rehabilitation Act by faling to ingtal curb rampsin new or dtered
sdewalks and by failing to maintain exising sdewaks in a manner ensuring accessibility for
people with disabilities. The Ninth Circuit reversed the Didrict Court’s opinion and held that the
ADA covered anything a public entity did including the maintenance of Sdewaks. Titlell of

the ADA provided for the incluson of qudified individuas with disabilities for participation,
benefits, or activities of a public entity. The Rehabilitation Act protected the same group of
individuas from discrimination of programs receiving federa financid assstance. Therefore,

the court held that the maintenance of sdewaks was anormd function of a city and maintaining
accessbility for individuas with disabilities was well within the scope of Titlelll.

ADA: Citv’sBan oF MeTHADONE CLiNIC Basep ON FEarR AND
StereoTYPESVIOLATED THE AMERICANS WiTH DISABILITIES
AcT

MX Group, Inc. v. City of Covington, 2002 U.S. App. LEXIS 11249 (6™ Cir. 2002).

The owners of amethadone clinic received a zoning permit from the City. After the permit was
issued, residents expressed opposition to the clinic. The City and the Board of Adjustment held
public hearings and an assstant police chief tedtified that methadone clinics spawn crimind
activity. The Board revoked the zoning permit and the clinic owners gppeded. While that case
was pending, the clinic owners found anew ste. When the zoning administrator informed the
city manager of the new permit request, the city solicitor sent aletter to him gating that
methadone clinics were not a permitted use in the City. Subsequently, the City amended its
zoning ordinance to completdly foreclose the clinic owners opportunity to locate in the City.
Thedidrict court ruled in favor of the clinic owners and entered an order and injunction
enjoining the City from withholding the zoning permits and sating thet the City’ s zoning
ordinance violated the ADA. The City appedled.

The court of gpped s rgjected the City’ s standing arguments and found that the clinic owners had
standing because they presented evidence that they were denied a zoning permit because they
care for individuals who have disabilities. After reviewing witness testimony from the hearings,
the Court of Appedsthen said that there was sufficient evidence to demondtrate that the reason
the City denied the permit was the City’ s fear that the facility would attract more drug activity to
the community. However, the clinic owners presented evidence that their other clinic had
operated without incident and that methadone clinics present no more risk of drug trafficking
than hospitals, pharmacies, or other facilities that dedl with lawfully administered drugs. The
court held that the permit denid and the subsequent zoning ordinance amendment were based on
fear and stereotypes and violated the ADA.



CIVIL RIGHTSACT: Era’sDispARATE IMPACT DiscrIMINATION REGULATIONS DO
Not CreaTe RiGHTS ENForRcEABLE UNDER SEcTiON 1983

South Camden Citizensin Action v. New Jersey Department of Environmental Protection, 274
F.3d 771 (3" Cir. 2001), cert. denied, 2002 U.S. LEXIS 4706 (U.S. June 24, 2002).

NJDEP dlowed a cement company to start construction on a granulated blast furnace dag
(GBFS) grinding facility pending find approvd of its draft ar permit. Thefacility islocated ina
minority, low-income neighborhood that hosts 20% of Camden’s environmentally contaminated
gtes. In August of 2000, NJDEP held a public hearing on the draft air permit. Approximeately
120 residents expressed their concerns with the project. NJDEP issued areport addressing the
residents concerns and then, in October 2000, issued the cement company’sfinal ar permit. The
resdents sued NJDEP in federd court, claiming it violated Title VI of the Civil Rights Act of

1964 by intentiondly discriminating againgt them in violaion of § 601 by issuing the air permit

and further daiming that the facility would have an adverse disparate impact on themin

violation of § 602. The cement company intervened. The didrict court issued a preliminary
injunction and remanded the case to NJDEP for a Title VI analyss. Soon theresfter, the U.S.
Supreme Court, in Alexander v. Sandoval, 532 U.S. 275 (2001), held that Title VI does not create
afreestanding private right of action to enforce regulations promulgated under 8 602. The
digtrict court permitted the neighbors to amend their complaint to seek the injunction under

§ 1983, continued the preliminary injunction, and again, remanded the case to NJDEP. The
cement company gppealed and the Court of Apped s suspended the preliminary injunction
pending appedl.

The court noted that the question before it was whether disparate impact regulations promulgated
under § 602 create aright that might be enforced through a § 1983 action. The prohibition on
disparate impact discrimination does not gppear explicitly in Title VI, but is contained in U.S.
EPA regulations, the court said. After alengthy analysis of Supreme Court precedent and cases
from other circuits, the court concluded that the Supreme Court in Sandoval found no evidence
of congressiond intent to create privately enforceable rights through 8 602. 274 F.3d at 789.
The court held that Congress, not the courts must cregte a private enforcesble right under Title
V1 to be free from disparate impact discrimination. Therefore, it held “that afederd regulation
aone may not create a right enforceable through Section 1983 not aready found in the enforcing
gatute.” Id. at 790. Thedigtrict court’s order granting the prdiminary injunction againg the
cement company was reversed and remanded.

CLEAN WATER “Deep RiprING” REQUIRES DiscHARGE PERMIT UNDER
ACT PERMITS: THE CLeEaN WATER ACT

Borden Ranch Partnership et al. v. United States Army Corps of Engineers; United States
Environmenta Protection Agency, 261 F.3d 810 (Sth Cir. 2001) cert. granted, 122 S.Ct. 2355
(June 10, 2002).

Appdlant is alandowner who wanted to convert his property that had been used as cattle
rangeland into vineyards and orchards which would require him to initiate “ deep ripping,” i.e.
dragging meta prongs through the soil behind atractor or bulldozer. The Army Corps of
Engineers and the EPA notified gppellant that such activity required a discharge permit under the



Clean Water Act (CWA), and appellant continued the deep ripping, ignoring the warnings as
well as an adminigirative order agreed upon between the EPA, Army Corps, and himsdlf. After
violating the agreement and recelving another adminigtrative order from the EPA, appdllant filed
asuit chalenging the authority of the EPA and the Army Corps to regulate deep ripping under
the CWA. Thedigrict court held that gppellant was in violation of the CWA and found the EPA
and Army Corps. were appropriate regulators under the act. On appedl, the 9" Circuit affirmed
finding that deep ripping in this context condtituted a discharge of a pollutant because the ripping
of the protective layer of soil caused the soil to be lifted and redeposited e sewhere. Further, the
court held that the CWA farming exception did not apply because changing the intended use of
the ranch would bring the land into a use which it was not previoudy subject to. Also, the court
reversed with respect to verna pooals, pools of rain water that gather during the rainy season,
holding that the regulation of the verna pools was not within the scope of the CWA. Appelants
contention that the damages were improperly assessed by the didtrict court was without merit and
the penalty was upheld.

FAIR HOUSING ACT/ADA: ReasonsFor SpeciaL PermiT DeNIAL For FaciLiTiesFor
RecoverinG ALcoHoLics WERE PreTexT For CiTy’'s
DiscriIMINATORY INTENT AND RETALIATORY MOTIVES

Regional Economic Community Action Program, Inc. v. City of Middletown, 281 F.3d 333 (2"
Cir. 2002), petition for cert. filed, (May 3, 2002).

The non-profit developer sought to reuse two industrialy zoned parcels for Head Start classes, a
child-care center, medica and dental services, aswdl as two hafway houses for recovering
adcoholics. The City required a specid-use permit for multi-family housing. After debating the
goplications for four months, the Planning Board approved the specid-use permit for the
property where the developer intended to build a childcare facility, but rejected the specia-use
permit for the property where the devel oper intended to establish the hafway houses. The
developer sued the City and its mayor under the Fair Housing Act, the Americans with
Disabilities Act, and the Rehabilitation Act. At trid, the City argued that it denied the permit
because it was concerned about industrial growth and it wanted to “ protect the hafway house
residents from the nuisance effect of therailroad.” 281 F.3d a 349-50. Thetrid court granted
summary judgment to the City on dl of the developer’sclaims.

The Court of Appeds did not accept the City’s proffered reasons, stating that “a reasonable juror
might wonder why the Planning Board worried more about the impact of the railroad on
recovering acoholics than on children.” 1d. a 350. The court found the grant of a permit for the
childcare facility on adjoining property, coupled with the Board members deposition testimony,
and the map showing the area surrounding the properties was not largely industrid were
evidence of pretext. The court ruled thet the trid court should not have granted summary
judgment in favor of the City because there was sufficient evidence for areasonable juror to
“find that the redl reason [for the permit denid] was discrimination based on the identity of [the
developer’s| clients” Id. Inaddition, the court found that jury should have been dlowed to
evauate the developer’ s retdiation clam that the City withdrew funding from a different project
because the devel oper threatened the City with legd action after the denid of the specid-use

permit.



FAIR HOUSING ACT: DENIAL OF LOW-INCOME HOUSING DEVELOPMENT
VIOLATESFAIRHOUSING ACT | F DENIAL CREATESA
DISPARATE | MPACT BASED ON RACE

Buckeye Community Hope Found., v. City of Cuyahoga Falls, 263 F.3d 627 (6" Cir. 2001),
cert. granted 2002 U.S. LEXIS 4691 (U.S. June 24, 2002).

A non-prafit organization (“Buckeye’) sued the City of Cuyahoga Fdls dleging violations of the
Far Housing Act (FHA) following amunicipa referendum which rescinded its low-income
housing gpprova by the City Planning Commission. Buckey€ sinitid chalenge to the
referendum in state court was not successful. When its building permit application was denied,
Buckeye filed afederd clam in federd court for violations of the Fair Housing Act, Due Process
Clause, and the Equal Protection Clause. The digtrict court denied Buckeye' s motion for
summary judgment, concluding that there were till genuine issues of materid fact. Meanwhile,
the Ohio Supreme Court reheard Buckeye' s case on amotion for reconsideration and found that
snce the action taken by City Council was adminigrative, the referendum violated Ohio’'s
condtitution.

Subsequently, the Court of Appeds for the Sixth Circuit reversed the district court, holding that
Buckeye had sufficiently raised a genuine issue of materid fact as to whether the oppostion to
the housing project reflected racid bias and whether defendants gave effect to that racid bias by
dlowing the referendum to stay the Ste-plan. Further, Buckeye raised a genuine issue of
materid fact asto whether defendants, by denying Buckeye the benefit of the project site plan,
engaged in arbitrary, irraiond, and therefore uncondtitutiona gpplication of the law in violation
of plaintiffs right to due process. Findly, the court held that there were unresolved issues
concerning defendant’ s liability with regards to the FHA clams. The Supreme Court, in June of
2002 granted awrit of certiorari to heart the City’ s apped.

FAIR HOUSING ACT: UNFAIR HOUSING PRACTICE FOR M UNICIPALITY TO
DENY PERMIT THAT WOULD M AKE HOME HANDICAP
ACCESSBLE WITHOUT DEMONSTRATING THREAT OF
HOMEOWNERS' REQUEST TO THE COMMUNITY

George and Astrid Dadian v. Village of Wilmette, 1999 U.S. Dist. LEX1S 6846 (N.D. I1l. 1999),
affirmed by 269 F.3d 831 (7" Cir. October 18, 2001).

Faintiffs, an dderly couple, sued the Village claming that the Village violated the Federd Fair
Housing Act by denying a permit request to construct a front driveway in order to accommodate
plaintiffs physicd disabilities, which limited their ability to walk. To make their home handicap
accessble, plaintiffs submitted a permit gpplication to congruct a front-yard driveway. They
requested the Village to waive the requirement that front driveways only be alowed when 50%
or more of the residences on the block have them. The municipality denied plaintiffs request
and the decison was upheld on gpped by an appeds board. The plaintiffs subsequently filed
Uit againg the Village claming that the denid of the permit caused them severe emationd pain,
embarrassment, and humiliation, as wel as physicd pain from the inability to make their home



handicap accessible. Further, they dleged deprivation of equa opportunity to use and enjoy
their dwelling resulting in substantid economic loss.

The Seventh Circuit affirmed the decison of the Didrict Court, upholding sx of plaintiffs eight
complaints. The lower court decision was based on the fact that the Village s arguments were
not appropriate to decide a motion to dismiss because the issues of reasonability and necessity
were questions of fact. Among the plaintiffs successful complaints were the Federd Fair
Housing Act (FHA) claim because the Village failed to counter the plaintiffs proper FHA
dlegation that the denid of the permit was * unreasonable because it imposed undue financia
and adminigrative burdens” The plaintiffs were able to prevail on ther American Disahilities
Act (ADA) dam aswedl. The court held thet the ADA Title Il claim, involving discrimination
by apublic entity, was applicable to zoning decisions and thus the plaintiffs had dso dated a
proper clam under thislaw.

RELIGIOUSINSTITUTIONS: InviTaTION TO HOMELESS T O SLEEP IN CHURCH' sOUTDOOR
Seace IsUpHELD AsProTeECTED UNDER THE FREE EXERCISE
CLAuse

Fifth Ave. Presbyterian Church v. City of New York, 2002 U.S. App. LEXIS 11390 (2" Cir.
2002).

The United States Second Circuit Court of Appeals affirmed the district court’ s decision
alowing homeless who preferred not to deep in shelters to tay in the church’ s outdoor space at
the church’sinvitation. The homedess were alowed to deep in two designated areas induding
the landings &t the top of the staircases leading into the church, and a space in between the
church wall and the public sdewak. The court did not consider the City’s argument that the
outdoor sanctuary was not a permissible “accessory” use under zoning regulations because the
issue was not raised below. Further, the court affirmed the lower court because the church had
demondtrated a likelihood of success in establishing that its provision of outdoor deeping space
for the homeless effectuated a sncerdly held religious belief and therefore was protected under
the Free Exercise Clause.

RELIGIOUSINSTITUTIONS: LocaL Boarp’sDeniaL Or Proposep Hinou TempLE Was
ARBITRARY AND UnsupPORTED By THE EviDENCE

In Re: Four Three Oh, Inc., Debtor Bd. of Adjustment of The Township of N. Bergen v.
B.A.P.S. Northeast, Inc.; Michael Kaplan, Chapter 11 Trustee; Township of N. Bergen, 256
F.3d 107 (3" Cir. 2001).

The Third Circuit affirmed a previous ruling that found the Township's denid of ause variance

to congtruct a Hindu Temple was an arbitrary and unsupported decison. The temple purchased
the property on the condition that the local Board of Adjustment approve the site for the Hindu
Temple. The Board repeatedly delayed and refused to grant the variance. The bankruptcy court
found the board had abused its discretion and granted the use variance. Subsequently, the court
of apped s affirmed the grant of the variance in this proceeding. It held that under state law, a
variance for a beneficiad use should be granted if it satisfies the test by weighing the positive and



negative factors of therequest. In thisingtance, the court found that a Hindu Temple was a
beneficia use and that the Board' s denid was unsubstantiated and a misuse of authority.

SUBSTANTIVE DUE PROCESS: BoaARrD VioLATED DeveELoPER’ sRIGHTS By DELAYING
ArprOVAL IN ORDER To Receive A VoLUNTARY ImpacT Fee
From A CompPETING DEVELOPER

United Artists Theatre Circuit, Inc. v. Township of Warrington, 2001 U.S. Dist. LEX1S 12189,
(E.D. Pa. 2001).

The developer, UA, submitted a proposal to build a multi- plex movie thesatre and entertainment
complex. A year later, a competing developer submitted a proposa for a multi-plex theatre and
retail center on an adjacent parcel. Despite state law dlowing municipa impact fees, the
Township had never enacted an enabling ordinance. Yet, the Board of Supervisors asked each
developer to contribute an impact fee voluntarily to the Township. The competing devel oper
offered to pay $100,000 annudly, while UA resisted, citing company policy. The Board granted
preliminary approva to the competing developer one month after receiving his gpplication and
granted fina approva 3-Yamonths later. UA did not receive preliminary approva until 14
months after submitting itsinitia goplication. The Board dso tabled its vote on find gpprova 3
times, each time expresdy asking if the developer would pay an impact fee. When UA did
findly agree to pay the Township $25,000 annually, the Board voted to ater some of the
conditions for gpprova, making it more difficult for the developer to build itstheatre. The
resolution granting preliminary gpprova required UA to acquire the rights-of-way needed for
road improvements before it opened the theatre, however, the resolution granting find gpprova
required UA to acquire the rights-of-way before it could tart congtruction. The developer’s
approva occurred well after the competing proposa had received its approval.

The developer sued the Board and its individua members claming they violated its substantive
due processrights. The court regjected the Board members argument for summary judgment
based on qudified immunity. The court held that none of the Board members was entitled to
qudified immunity because the developer presented evidence from which areasonable fact
finder could find that each Board member subjected the UA project to heightened scrutiny and
delayed the project’s gpprovd in order to receive the impact fee from the competing devel oper.
The court concluded that “[t]his motive, if proved, wasimproper and actions taken for this
reason condtitute a violation of the plaintiff’ s right to substantive due process.” 2001 U.S. Dig.
LEXIS 12189 at 29.



STATE COURT DECISIONS

AGRICULTURAL ZONING Ticers 1, SnakesO — County’sReFusaL To
AND EXOTIC ANIMALS: Rezone LAND ZoNep AGRIcULTURAL To PermiT Keeping OF
TicersWas ArsITRARY AND CAPRICIOUS

Board of Commissioners of Roane County v. Joe Parker, 2002 Tenn. App. LEXIS 122 (Tenn.
Ct. App. 2002).

Tigers are faring better than snakes in the courts. Last year we reported that Maryland's
intermediate appd late court found that the raising and marketing of exotic snakes qudified as
commercid agriculture under acounty’s zoning regulations. Unfortunately for the snakes, the
date' s highest court has sinceruled, in Marzullo v. Kahl, 783 A.2d 169 (Md. 2001), that the
lower court failed to give the proper deference to the County Board of Appeals decision that
snake husbandry was not commercid agriculture and that the facility was not a“farm” because
snakes are not dependant on the land as they can live in a constructed building.

In Roane County, Tennessee, on the other hand, the keeping of large exotic animals such as
tigersisapermitted agricultural use. Inthis case, the tiger owners had purchased 9 acres of A-1
generd agriculturd land in 1991 to house a pet tiger, a permitted use. That prompted the County
to create anew A-2 “specid agriculturd digrict.” Thisdigtrict permitted anima shelters,
preserves, and reservations for the kegping of wild and exotic animasin rurd areas. Within
three years, the tiger owners had acquired 50 or more exatic animals on the 9-acretract. They
purchased 3 additiond tracts of land, for which they requested rezoning to the new A-2 didrict in
order to expand the exotic animd sanctuary. The County refused even though it had granted
rezoning to another person located in aresidentia subdivison who stated she planned to use the
land for amdl exatic animas, azoo quarantine and “perhaps big cats.” The tiger owners sued
and thetrid court ruled the County’ s action was not arbitrary. The appeals court sded with the
tigers, finding that the discrimination againgt the tiger owners was patent. The County conceded
that the A-2 zoning classfication “was provoked” by the Plaintiff’s possesson of thetiger. The
court found that the tiger owners rurd property was more quaified for A-2 zoning than the
subdivision property the County had zoned A-2 and held that that the refusal to rezone the tiger
owner’s property was discriminatory, arbitrary and capricious.

BURDEN OF PERSUASION: LanpowNER MusT PersuaDE ZoNiNG BoARD To GRANT LAND
Use ExTENSION SuBSEQUENT To SATISFYING THE REQUIRED
Burpen OF ProbucTioN

Angelini v. Harford County, 2002 Md. App. Lexis 92 (Md. App. 2002).

Landowner brought suit againgt the County appedling the zoning board’ s denia of a 100-foot
extenson of the B-3 (Generd Business Didtrict) zone of her land. The Harford County Zoning
Code § 267-10 states, “the zoning board may render interpretations by permitting the extenson
1) if the boundary line of adidrict divided aland parcd hdd in sngle ownership on the effective
date of acertain part of the zoning code, and 2) such extension did not exceed 100 feet beyond
the boundary line” Paintiff clamed that she met her burden of production in satisfying both of
these requirements, thus mandating the board to grant her request. Even though the zoning board
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agreed that she met her burden of production, it denied her request. The appedls court affirmed
the board decision, interpreting the language in the zoning code to permit not mandate
interpretation by permitting the extenson. The court essentialy held that as afirst step plaintiff
had to satisfy her burden of production to show that her request met the two criteriafor use
extensons. The second step required her to meet the burden of persuading the board that her
request was necessary. Further, plaintiff had the burden of persuading the board that any
aternatives were not appropriate. For example, the board, in denying her extension, stated that
plantiff provided no evidence why an extenson of less than a 100 feet would not have sufficed.

CONTRACT ZONING: DeveLorer’ sUNiLATERAL Promise WasNot THeE MeeTing OF
THeE MinDsNEeDED TO TRIGGER ILLEGAL CONTRACT ZONING

Kerik v. Davidson County, 551 S.E.2d 186 (N.C. Ct. App. 2001).

The County rezoned the landowner’ s 140.4 acres and required a 100-foot buffer dong the
western boundary of one of the parcels. In his gpplication, the landowner had described various
conditions to be placed upon the parcds, including buffers. Before the hearing on his

gpplication, the landowner sent a series of memos to the Planning Board members. The memos
discussed hisintent to offer parkland to the County and dternative development proposals. After
gpprova of the application, severd neighbors sought a judgment declaring the rezoning of the
property by the County illegal and void. Thetrid court declared the rezoning void on the ground
that it wasillegd contract zoning and specificaly found that “there was agreement on the part

[of the landowner] to maintain certain buffers on his property in return for consderation for the
rezoning by Davidson County.” 551 S.E.2d at 189-90.

In reversing, the appdlate court first reiterated that “rezoning is alegidative act,” id. at 190, and
that the “ proper review of aloca government’s rezoning decison [including whether it engaged
in contract zoning,] should be based on the ‘whole record’.” 1d. at 191-92. Next, the appellate
court found that the tria court improperly considered evidence outside of the record. Instead of
remanding, the court considered the whole record and held that the County’ s Zoning Ordinance
amendment did not condtitute illega contract zoning. The court found no evidence that a
meeting of the minds took place or that reciproca assurances were made. The only promises
made about buffers were unilatera, by the landowner to the Board. The court aso held that the
provisgons imposing 100-foot buffers on the property were void because other smilarly stuated
rezoned properties were not required to have buffers.

DEVELOPMENT AGREEMENTS: WAaTER AND SEWER ConNECTION CHARGES WERE
Capprep By A Lanp ConTrAacT BETween A LocaL
GoveRNMENT THAT ConTAINED CoVENANTS THAT RuN
Wit THe LanD, AND THus WERE ENFORCEABLE By
ASSIGNEES

County Commissioners of Charles County v. St. Charles Associates Limited Partnership, 784
A.2d 545 (Md. 2001).

As the developers proceeded with the build-out of alarge planned unit development (PUD), the
County and the devel opers executed a settlement agreement to resolve water and sewer capacity
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entitlements and connection charges, as well as other issues related to municipa services. The
Agreement expressy stated that the covenants would run with the land and that the right and
obligations of the parties could be assigned. The Agreement aso redtricted the devel oper’ srate
of development and established a set price of $2,040 for water and sewer connection for each
resdentid unit. Reasonable increases were permitted if the County obtained adequate rate
dudies. The Agreement was recorded. Over the next severd years, the parties litigated over
procedures used in the County’ s rate studies. Thetria court concluded that the County’ srate
sudies were flawed and issued an injunction capping the water and sewer connection fees at
$2,040 for dl resdentid propertiesin the PUD per the Agreement. During the litigation, the
developer sold residentia lots to two companies. Each deed provided that the conveyance was
subject to the covenants, easements and restrictions of record. Several months later the
developer made an assgnment in accordance with the Agreement. After the assgnment, the
County notified the developer that it would not issue sewer and connection permitsto the two
companies at the capped hook-up rate, arguing that the Agreement did not bind future purchasers
of the PUD lots. The developer sued for enforcement of the injunction and sanctions.

The gtate' s highest court held that the Agreement, established by two sophisticated parties, did
contain covenants that run with the land to bind the County and the developer. The court found
that the language of the Agreement and the intention of the parties were clear, and also held that
the deeds were by their express terms, assgnments. The court affirmed that the County was
barred from imposing any water and sawer connection fees in excess of the capped rate of
$2,040 for any residentid property in the PUD, unless the fees were properly modified after an
adequate rate study.

DEVELOPMENT AGREEMENTS: ExcuLpaTorYy CoveNANT DoesNot ReLease CiTy
From LiaiLITY For LossesCausep By ITsOwn
NEGLIGENCE

1515-1519 L akeview Boulevard Condominium Ass n v. Apartment Sales Corp., 43 P.3d 1233
(Wash. 2002).

The homeowners were the owners of three condominiums that were rendered inhabitable when
they sank about 4 feet and did 2 feet laterdly during winter sorms. The homeowners sued the
City, the developers, the contractor, the architect and the engineers (but not any lawyers). The
homes had been constructed on steep dopesin alanddide-prone area. Before dlowing the
condominiums to be congtructed, the City had imposed severa conditions on the developer.
These conditions included a covenant exculpating the City from liability for any damages caused
by soil movement, except for damage caused solely by the City’s negligence. Thetria court had
dismissed dl dams againgt the City a summary judgment. The intermediate appellate court
reversed in part and reindtated the clam arising from a negligently maintained scorm drain.

The state’ s highest court affirmed, holding that the homeowners could pursue their dams
againg the City for negligent maintenance of astorm drain. The homeowners argued that the
City’ sstorm drain proximately caused the land to dide and they fell within the “specid
relationship” exception to the public duty doctrine. The court stated that to fal within the
“gpecid reationship exception” on their negligent maintenance claim, the homeowners must
edtablish direct contact between a public officia and the homeowner, express assurances and
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judtifidble rliance. They presented evidence thet the City ingtaled catch basinsin front of one
residence, that at least one of the owners had been compensated by the City for flood damage
and that the owner received assurances from the City that it would maintain the sorm drains.
The court found this evidence sufficient to bring her within the “ specia relaionship” exception.
The court aso held that loca governments and property owners can enter into arms-length
agreements “which may include waivers of liability for risks created by the proposed use of the
property because of the shape, composition, location or other characteristic unique to the
property sought to be developed.” 43 P.3d at 1237. Here, the exculpatory covenant was tailored
to specific risks unique to the particular development and appropriately limited to the danger of
s0il movement and “did not violate this State' s abalition of sovereign immunity by functionaly
enacting blanket immunity.” 1d.

EASEMENTS: CourT AporTs NEw TEest For UNILATERAL ALTERATIONS OF
DiTcH EAsEMENTS

Roaring Fork Club, L.P., v. St. Jude’'s Co., 36 P.3d 1229 (Colo. 2001), cert. denied 2001 Colo.
LEXIS 1064 (Colo. December 17, 2001).

St. Jude’' s Company owns 240 acres of agricultura land that was updope from Roaring Fork
Club’s property. Roaring Fork began construction around three irrigation ditches on its property,
which St. Jude's and Roaring Fork both make use of, to better accommodate their golf and
fishing development. St. Jude's had refused to sell portions of the easement or to formdize a
ditch maintenance arrangement with the club prior to congtruction and therefore initiated a
trespass action seeking a mandatory and permanent injunction requiring restoration of the ditches
to original location and course. Thetrid court, appellate court, and Colorado Supreme Court dl
found Roaring Fork Club to have committed atrespass. Firg, the right to ingpect, operate, and
maintain a ditch easement could not be abrogated by dteration to the ditch. Second, the high
court ruled that the dteration of a ditch by a*burdened estate” is not alowed without consent
from the owner of the easement or from a declaratory order from a court that the changes will
cause no damage to the benefited owner. However, the court stated that to satisfy this
requirement the Restatement of Property test must be satisfied, namdly, that the change does not
ggnificantly lessen the utility of the easement, increase the burdens on the owner of the

easement, or frustrate the purpose for which the easement was created. Petition for rehearing
was denied.

EMINENT DOMAIN: Acency CannoT Use INsuncTion AsA SussTiTuTe For
“Quick-TAKE” CONDEMNATION AUTHORITY

J.L. Matthews, Inc. v. Maryland National Park and Planning Commission, 792 A.2d 288 (Md.
2002).

The Maryland-Nationa Park and Planning Commission (MNCPPC) initiated a condemnation
action to acquire a 29,000 square foot parcd of land that it wanted to convert into a park.
Severad months prior to the initiation of the action, the County had issued the landowner the
requisite subdivison plan approvasto build 8 townhouse on the Site. After gpproving the
project, the County made two offers to purchase the property. The landowner rgjected both
offers and informed the County’ s land acquisition specidist thet it had applied for building

13



permits. Two weeks later the County issued the building permits and the landowner began site
work. MNCPPC then filed its complaint for condemnation, followed by motions for atemporary
restraining order and aprdiminary injunction. Thetrid court granted the agency’ s motions and
enjoined the landowner from “carrying out any congtruction activity” until the trial concluded.
760 A.2d at 293-95. The landowner countered by filing a request for $200,000 in injunction
damages in excess of any fair market value condemnation awvard. The agency then filed two
moationsin limine requesting that the landowner be prohibited from presenting evidence of “lost
profits, costs and expenses’ requested over and above the fair market value of the property and
damages suffered as result of theinjunction. Thetrid court granted the motions. At trid, the
jury awarded the landowner $320,000 as just compensation. The intermediate appellate court
affirmed, but the Maryland Court of Appeds (highest court) reversed.

The court concluded that MNCPPC had “regular,” rather than “ quick-take,” condemnation
authority under state law. Therefore, the fair market value of the property should have been
“assessed by the jury as of the date of trid” because the taking does not occur until the
condemnation authority “ pays the judgment and costs assessed in thetrid,” and alandowner is
free to use his property up to that time. Id. at 307, n28. Maryland law alows MNCPPC to
obtain atemporary restraining order or preliminary injunction only “in exceptiona or
extraordinary circumstances to prevent the detrimental destruction, misuse or dienation of land.”
Id. at 307. However, the court found that MNCPPC' s specul ative evidence regarding its
increased costs did not meet the high bar of exceptiona or extraordinary circumstances to judtify
the injunction. Because the injunction blocked the landowner’ s efforts to continue to improve its
property, the fair market vaue of the property was improperly determined as of the date of the
injunction, rather than the date of tria. The court concluded that a“condemning authority is not
entitled to utilize injunctive relief as ameans of preserving its finandd valuation of private
property.” Id.

EMINENT DOMAIN: StaTE CAN BRING CONDEMNATION ACTION AGAINST PRIVATE
LAND PurcHAseD By AN INDIAN TRIBE

Cass County Joint Water Resource District v. 1.43 Acres of Land in Highland Township, 643
N.W.2d 685 (N.D. 2002).

A landowner in North Dakota, when threatened with condemnation of 1.43 acres of hisfarm for
alocal dam project, sold hisland to the Turtle Mountain Band of Chippewa for some blankets
and beads in order to foil the project. The tribe has areservation 200 miles from the farm and
declared the land aformad burid ste significant to its culture. A lower State court agreed that
triba sovereign immunity exempted the parcel from condemnation. The Supreme Court of
North Dakota did not appreciate the landowner’ s crestivity and reversed. The court concluded
that the 1.43-acre tract was “smply private land which has been purchased by the Tribe” 643
N.W.2d a 698. Therefore, the court held that the State could exercise jurisdiction over the land,
induding an in rem condemnation action, because “the Tribe's sovereign immunity is not
implicated” and the Federa Nonintercourse Act, which preempts the operation of any state law
affecting the ownership of Indian trust land, did not preclude the condemnation action.
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EMINENT DOMAIN/REDEVELOPMENT: COURT RULESTAKING
UNCONSTITUTIONAL BECAUSE IT WASFOR
PRIVATE PROFIT NOT PUBLIC USE

S\W. I1l. Dev. Auth. (SWIDA) v. Nat'| City Env'tl (NCE), 2002 I1l. LEXIS 299 (lI1. 2002).

In 1996, proceeds of taxable sports facility revenue bonds issued by SWIDA were lent to
Gateway to finance aracetrack. 1n 1998, after neighboring NCE refused to sdll an unused 148.5
acre tract of land to the racetrack owners, Gateway asked SWIDA to use its authority to take the
land in order to alow the racetrack to expand its parking capabilities. SWIDA adopted a
resolution to assist Gateway with the expansion and authorized an agreement with Gateway for
acquisition of the property through quick take proceedings. NCE refused two offers of $1
million dollarsto sdl itstract of land and SWIDA subsequently filed acomplaint seeking
condemnation of, and acquisition of fee ampletitle to the property.

Thetrid court ruled in favor of SWIDA and found $900,000 to be just compensation for NCE's
property. The appellate court reversed. The Supreme Court of Illinois affirmed the appellate
court’s reversdl, holding that SWIDA exceeded its condtitutional authority. The court found the
racetrack to condtitute a private venture designed to make profit, not to benefit a public use. The
condemnation was viewed by the court as an attempt to assst Gateway in accomplishing its
private gods, not to further some public interest in fostering economic development or to
increase public safety by providing grester parking accommodations. The court refused to
uphold such action because it was undertaken solely in response to the failure to negotiate an
acceptable purchase price with NCE.

EQUITABLE ESTOPPEL: MunicipaLITY EQuiTaBLY Estopred FRom ReQuiriNG A Uss
VARIANCE AFTER YEARS OF IGNORING A RESTAURANT sSTEADY
ExpansioN

Bonaventure International, Inc. v. Borough of Spring Lake, 795 A.2d 895 (N.J. Super. Ct.
App. Div. 2002).

The owner of arestaurant located in aresdential neighborhood was involved in aon-going
dispute with neighboring homeowners. Over the years, the restaurant expanded from a private
summer operation serving occupants of a 10-room hotel in 1975 to a public 96-seat year-round
restaurant, available for large private functions, without the requisite gpprovas or variances from
the municipaity. The owner sarted providing large specid events, as wdl as off-premises
catering, after he purchased the property in 1991. The restaurant and the hotel had become
nonconforming uses in 1975 when the area was zoned to dlow only residentid uses. 1n 1999
and 2000, the Planning Board held hearings on an gpped by the neighbors to compel the Zoning
Officer to issue a cease and desist order. The neighbors detailed the history of the expansion of
the restalrant and how the intengfication of use impacted the neighborhood. The Board
concluded that the restaurant was a nonconforming use that had been expanded without approva,
but the municipality’ sinaction over the years barred the issuance of a cease and desist order a
thislate date. Thetrid court affirmed the Board' s equitable estoppd finding in part, but ordered
the restaurant owner to stop the on-premises private party functions and off- premises catering
until it received a use variance.
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On appeal from both parties, the appellate court found that the entire character and scope of the
restaurant had changed substantialy from the food service provided in 1975, but that the
municipaity had numerous opportunities to question this expansion and did not. It stated that a
“court consders the qudity, character and intengty of the expanson and itsimpact on a
neighborhood” when evauating the expansion of anonconforming use. 795 A.2d at 903. The
court affirmed that the municipaity was equitably estopped from barring the operation of a 96-
sedt ala carte restaurant. However, the court aso held that the owner could not invoke equitable
estoppd for the off-premises catering and other uses added after it purchased the property in
1991. The court modified thetria court’slist of prohibited activities requiring a use variance to
add acceptance of reservations for a group of 20 or more persons.

EQUITABLE ESTOPPEL: ZoNinG CommissioN Estorpep FrRom Hibing BEHIND ForRMAL
Derect IN A PLAT To Deny CrusTer Housing ProrPosaL

Equicor Development, Inc. v. Westfield-Washington Township, 758 N.E.2d 34 (Ind. 2001).

The developer submitted aplat to the Town's Plan Commission for a 27.2-acre cluster housing
development. After reviewing the plat, the technica advisory committee concluded no changes
were necessary and the staff recommended approval. Some changes related to green space and
sreets were recommended by the Commission’s Subdivison Committee and the devel oper
addressed those. At the same time, the Town suspended its zoning provisons for cluster
developments. The Commission voted to deny approva because the developer did not labdl the
location and list the number of parking spaces on the plat, athough the plat itself showed
driveways and curbside spaces. Thetrid court affirmed, concluding the denid was supported by
substantial evidence. The intermediate agppellate court agreed that substantia evidence supported
the denid, but reversed, holding that the Commission’s decision was arbitrary and capricious
because the true motive for the denid was concern over the density of the proposed
development.

The state’ s highest court reversed, holding that the Commission’s motivation was irrelevant.
Throughout the subdivision review process, the Commisson never raised any parking issue. The
court stated that “[r]jaisng aforma defect such asfailure to designate these visible, if
undesignated, [parking] spaces at the last moment permits agencies to fumble endlessy with
proposalsthat are entirdy lawful.” 758 N.E.2d at 39. Noting that the Commission had ample
opportunity to point out any concerns related to the labeling of the parking on the plat, the court
concluded that the developer had reasonably relied on the Commission’s silence during the
review process so the Commission was equitably estopped from using the parking issue to deny
the plat.
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FINDINGS INADEQUATE: Finpings Basep Upon PersoNAL KnowL EDGE OF BoARD
MEemBER INADEQUATE To ALLow THE CourT To Review THE
Boarp’sDeniaL OF SiTe PLAN

Chapel Road Assoc.’s, L.L.C. v. Town of Wells, 2001 ME 178, 787 A.2d 137 (Me. 2001).

The Supreme Court of Maine remanded the case back to the planning board to correct its
inadequate findings of fact in denying landowner’ s Site plan gpplication for the development of a
sandwich shop. The planning board relied on its own member’s persond knowledge and
opinions contradicting plaintiff’s evidence at the board hearing to deny the permit for falure to
meset locd traffic gandards. The findings concluded thet plaintiff failed to comply with the
traffic ordinance. However, no findings were made concerning traffic, no findings were made
indicating the portions of the ordinance that were violated, and no evidence was given upon
which the board relied in determining plaintiff’ s noncompliance. Therefore, the court held that
the Board' s findings did not meet the requirements of the ordinance or statute and remanded to
the Board in order to establish findings that permit meaningful judicid review.

INITIATIVES: Voter EnacTMENTS RESTRICTING COUNTY BoARD OF
SuperVIsORS AbMINISTRATIVE DiscreTion ARe NoT
PerMITTED

Citizensfor Jobs and the Economy v. County of Orange, 115 Cal. Rptr. 2d 90 (Ca. Ct. App.
2002), review denied, 2002 Cal. LEXIS 2832 (Ca. April 17, 2002).

The voters of Orange County passed an initiative measure known as Measure F in March 2000
which put spending and procedurd restrictions on the County Board of Supervisors regarding the
planning and implementation of the conversion of the former Marine Corps ar sation a El Toro
to civilian use. 1n 1994, the voters had gpproved Measure A, authorizing the County to amend
itsgenerd plan to permit civilian aviaion a El Toro and ayeer later, the Department of Defense
designated the County as the sole loca redevelopment authority for the air station. Measure F
required that certain projects, civilian airports, new or expanded jails, or hazardous waste
landfills, be approved by atwo-thirds vote of the dectorate. In addition, the measure restricted
the County’ s ability to spend funds to plan such projects. Three days after gpprova, opponents
of Measure F filed a petition for awrit of mandate and an injunction. Thetrid court issued the
injunction to prevent its implementation, ruling that Measure F was “void and unenforceable.”
The appellate court agreed, stating “[t]his appears to be overreaching of loca voter control.” 119
Cd Rptr. a 107. Noting that initiative measures are not to be stricken down lightly, the court,
however, found Measure F was clearly beyond the power of the electorate and defective in these
three mgor respects. 1) it interfered with essentid functions of fisca planning and land use
planning; 2) it interfered with adminigtrative or executive acts, and 3) it was unconditutionaly
vague. The court concluded that the County Board of Supervisors has sole authority to plan for
the reuse of the air ation, therefore Measure F' s requirements of voter gpprova for any action
impermissibly restricted the Board' s administrative discretion.
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LARGE LOT (ENVIRONMENTAL AppLICATION OF Six-AcrRe MiNiMum LoT Size,
PROTECTION) ZONING: AcLTHougH NoT A TAkING, ISARBITRARY WHERE
ProperTY HAsNo ENVIRONMENTAL LIMITATIONS

Pheasant Bridge Corp. v. Township of Warren, 777 A.2d 334 (N.J. 2001), cert. denied, 122
S.Ct. 1959 (U.S. 2002).

The developer purchaser 29 acres that were zoned for single-family homes on 1-Vacre lots.
Before the developer perfected its subdivision gpplication, the Township adopted environmenta
protection zoning that required minimum lot Sizes of 6 acres in areas with savere environmenta
condraints. The zoning change dropped the developer’ s potentid yield from arange of 8 to 15
subdivided lotsto 4 lots. The developer sued. Thetrid court held that the zoning ordinance was
vaid, however, it declined to reach the as gpplied challenge until the developer applied for a
variance from the Board of Adjustment. The gppedls court affirmed, but remanded to the tria
court to evauate the congtitutionality of the ordinance as applied and whether that application
condtituted ataking. On remand, the trid court found the ordinance arbitrary as gpplied to the
developer’ s property and held that ataking occurred. On apped for the second time, the appeals
court held that ataking did not occur because the developer could feasibly create 4 lots. The
developer appeded.

The state supreme court stated that athough municipalities possess a broad police power to zone,
the application of environmental protection zoning to this property was unreasonable. The court
noted that the only environmental constraint on the property was the high water table that was
addressed by the property’ s access to sanitary sewers. In addition, the court pointed out that
contiguous property with smilar physical characterigtics was zoned for 1-%acre lots. The court
concluded that the Township had no authority to establish lot Sizes - not tied to water and septic
system requirements - smply to maintain the status quo of vacant land. However, the court dso
held that the developer could not sustain the temporary taking claim because it could not
demongtrate that it was deprived of dl or substartidly al economicaly beneficid use of the
property. The developer farmed the property during the litigation and could create 4 subdivison
lots.

NONCONFORMING USE: DocTrine OF DimiNisHING AsseTs ALLows ExPaNSION OF
PrysicaL ConFiNesOF MiniNG Uss AsLong AsTHE
Exransion MEeTs THE INTENT OF THE OwNER AT THE TIME
THE Uss BEcAME NONCONFORMING

Town of West Greenwich v. A. Cardi Realty Associates, 786 A.2d 354 (R.1. 2001).

The landowner conducted extensive excavation of earth and gravel on its property for the first
two years of its ownership beginning in 1966. 1t then conducted much more limited, but
continuous, excavation of “afew truckloads’ of materids each year until 1988, when its
excavation on the property increased significantly. Meanwhile, in 1969 the Town had enacted a
zoning ordinance that required a specid exception for earth remova operations in the
landowner’sdistrict. In 1988, the Town issued cease-and-desist orders for the landowner to halt
its excavation until it received a specia exception and followed- up with a suit seeking a
preliminary injunction. The landowner sued to enjoin the Town from interfering with its
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operations. Thetrid court limited the landowner to remova of “afew truckloads’ consstent
with the use of the property when it became nonconforming in 1969. Both parties gppeded.

The apped's court found that the mere fact the volume of materia excavated was not substantia
for aperiod of time did not defeet the existence of the landowner’ s nonconforming use. The
court rgjected the trid court’ s finding that the resumption of mass excavation in 1988 was an
expangon of the nonconforming use. Applying the doctrine of diminishing assets, the court held
that an owner of a nonconforming mining use “has the right to continue his or her operationsinto
other areas of the parcel that can be shown, by objective evidence, to have been intended for
excavation as of the date”’ the use became nonconforming. 785 A.2d a 363. The expansion
should be measured by the intent of the owner, shown by objective criteria, at the timethe use
became nonconforming. The court determined that the landowner could lawfully continue to
excavate and that it was not limited to “afew truckloads ayear.” However, the court remanded
to determine the area in excavation that comprised the nonconforming use when the ordinance
was enacted.

NONCONFORMING USE: DoctriNE OF DimiNisHING AssETs APPLIESTO NONCONFORMING
MiNiNG OPERATIONS

City of Univ. Placev. Brian P. McGuire, 102 Wn. App. 658, 9 P.3d 918 (Wash. App. 2000),
rev'd 144 Wn.2d 640, 30 P.3d 453 (Wash. September 6, 2001).

City denied plaintiff, developer, a permit to remove fill from a portion of property he purchased
from aland company that had mined smdl portions of the Ste for sand and gravel asavaid
nonconforming use subject to an abandonment provison. Plaintiff wanted to use the fill from a
1.4-acre portion of property for a nearby development but the City refused permission. The
gopdlate court affirmed the lower court’s denid, holding that the nonconforming mining use of
the land had been abandoned. The Supreme Court of Washington reversed, agreeing with
plantiff thet the doctrine of diminishing assets applied to nonconforming mining operations. In
its holding, the court found that the City failed to demondrate that plaintiff had abandoned the
nonconforming use because it provided no evidence showing that he discontinued the use for
more than oneyear. Initsruling, the court emphasized that the nature of the excavation industry
contemplates the use of land as awhole, not a use limited to a portion of land aready excavated.
Such a“diminishing-asset” enterpriseisusing dl the land in aparticular asst.

PROCEDURAL DUE PROCESS: TieVote TANTAMOUNT To AN ArBITRARY DeniaL OF A
VARIANCE

Tall Trees Construction Corp. v. Zoning Board of Appeals, 761 N.E.2d 565 (N.Y. 2001).

The developer sought minor area variancesto divide a 1.94-acre parcel into two lots, one of
which woud be aflaggtaff lot, and to build a home on each. The property abutted the lot of the
vice-chair of the Town of Huntington Zoning Board of Appedls. The Board rendered atie vote
and issued a“No Action” decision. The developer sued and the matter was remitted to the
Board. The Board conducted another vote which was again split two-to-two, with two absent
and two abstaining (including the neighboring vice-chair). The developer sued again. The lower
court held that the vote condtituted a denid, annulled the Board' s second decision, and granted
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the variances. The intermediate appellate court reversed, concluding that the tie vote was not a
denid of the application. The State’ s highest court reversed and concluded that when “a quorum
of the Board is present and participates in the proceedings on a variance application by actualy
cadting votes, atie vote failing to garner amgority to grant the gpplication isnot ‘no action’ but,
in effect, adenia.” 761 N.E.2d at 568. The court commented that the Board's history of “no
action” tie votes blocked alandowner’ sright to judicia review and left gpplicationsin “zoning
purgatory.” Id. a 570. Noting that the Board made no factud findings and that prior minor
variances had been granted in Smilar circumstances, the court held “the denid of the variances
was arbitrary and capricious and an abuse of discretion.” 1d.

PROCEDURAL ISSUES: RoLe OF ZoninG BoaRrDp oF ArreALSAND CourT ON
AbpMINISTRATIVE ApPEAL FrRoM A DecisioNn OF THE PLANNING
Boarbp

Yatesv. Gardner, 2001 ME 2, 763 A.2d 1168 (Me. 2001).

Maintiff owns amarine eectronics sales and repair business. The property owner directly
adjacent to plaintiff’s property gpplied for a permit to replace a piece of the dock and building on
his property. Thelocal Planning Board gpproved his application after finding that the project
would not be a“subgtantial improvement” under the loca Floodplain Management Ordinance.
After congtruction was complete, the harbor enforcement officer discovered building code
violations and the planning board re-examined the origind gpplication during areview for an
“after-the-fact” permit gpplication. The planning board found the project to be substantid,
requiring compliance with particular building standards and denied the “ after-the-fact” permit.
The permit applicant appeaed the planning board’ s decision to the Zoning Board of Appeals
(ZBA), which treated the apped as an adminigtrative gpped rather than arequest for avariance,
and ordered the planning board to reissue the permits. The Supreme Court of Maine found that
the ZBA was acting as an appdlate body. Although it took evidence on the appedl, it closed the
hearing before deciding to trest the apped as an administrative gpped, and made no independent
factud determination of the vaue of the property or costs of the improvements. Insteed, the
ZBA determined that the planning board had erred “ by changing the rules” when it re-evauated
the project. Because the ZBA was acting as an gppellate body, the court reviewed the decision
of the planning board directly and found no error. It vacated the order of the ZBA and affirmed
the judgment of the Planning board.

REGULATORY TAKING/ EacH ArproveD Lot IN A RecorpeD Susbpivision Is
PARCEL ASA WHOLE: VALUED SEPARATELY IN CaLcuLATION OF Just COMPENSATION

Town of Hillsborough v. Crabtree, 547 S.E.2d 139 (N.C. Ct. App. 2001), review denied, 553
S.E.2d 213 (N.C. 2001).

In 1991, the landowners began to develop their 150-acre tract of land into aresidentia
subdivison. They surveyed the property, obtained septic gpprova from the County Hedlth
Department for each lot, ingtalled underground dectrica service, constructed a new road,
improved an existing road, recorded a subdivison plat depicting 14 lots greater than 10 acres,
and obtained separate parcel identification numbersfor each lot. 1n addition, they paid separate
tax billsfor each lot for 5 years. In 1992, they learned the Town considered their property a
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potentid Ste for the new reservoir so they ceased development activities. They did not receive
officid notice of the Town'sintent to acquire the property until 4 years later and it was another
year before the Town filed its condemnation suit. At trid, the Town argued that the property
should be valued as asingle tract because it was a*“ paper” subdivison, while the landowners
argued that the property should be valued as 14 separate parcels. Thetrid court ruled in favor of
the landowners and the Town appedled. The appedls court rejected the Town's arguments,
concluding that the landowner’ s actions and the County’ s gpprovas demondirated that the
property was not a*“ paper” subdivison and that the Town's actions had prevented further
development of the property. The court also concluded thet the state’s common law “ unity rule,”
dating that al continuous tracts of land are considered an integrated unit for just compensation

purposes, only applied to partid takings.

NOTE: In contrast to this case, the Supreme Court of Rhode Idand, in Petrone v. Town of
Foster, 769 A.2d 591 (R.I. 2001), refused to recognize the landowner’ s property as 10 separate
building lots for purpose of sde, even though the town clerk assessed the land as 10 separate

lots. Thiswas because, the landowners subdivided the property and recorded the deeds without
the “required prior gpprova by the planning board’. Thetria court granted summary judgment

in favor of the Town and the appd late court affirmed. The court held that the landowner could
not rely on the utra vires acts of the Town clerk and had failed to exhaust his adminigrative
remedies in seeking subdivison approval.

REGULATORY TAKING/ CourT Remanps To Require Palazzollo Tyre

PARCEL ASA WHOLE: ANALYSISAND DerINES PROPERTY INTEREST ASENTIRE PARCEL
OFr Lanp, Not MereLY THe PorTioN Most AFrecTep By
RecuLATION

Animas Valley Sand and Gravel v. Brd. of County Comm’rs of La Plata, 38 P.3d 59 (Colo.
2001), cert. denied 2002 Colo. LEXIS 3 (Colo. January 14, 2002).

Landowner brought an inverse condemnation proceeding againg the County dleging thet the
County’ s land use plan, ingtituted on landowners property to regulate flood control and to
increase tourism, condtituted ataking. The land use plan permitted plaintiff to continue its sand
and gravel operation but mining of sand, gravel, and heavy minerals was not permitted. The trid
court held that the action did not congtitute a taking and the appellate court agreed. However, the
Supreme Court of Colorado reversed and remanded. The court applied atwo-tiered andyss
based on Palazzolo to determine firg, if the landowner proved aper se teking, i.e. that the action
left the land without any reasonable economic vaue; and second if the landowner failed to show
aper setaking, did it prove ataking under a Penn Central fact specific inquiry andyss. The
trid court origindly ruled that the economic test was the only necessary andysis and therefore
the high court remanded to alow the landowner to present evidence to support an ad hoc factua
inquiry (the second prong of the test) a anew trial. On remand, the tria court must measure the
diminution in the fair market vaue caused by the regulatory imposition. Under the Penn Central
baancing inquiry, if diminution is proven, then plaintiff must show that its reasonable
investment-backed expectations were adversely impacted by the plan. Other factors may be
presented during the ad hoc factud takingsinquiry for thetrial court’s consideration because the
economic impact factors are essentia but not dispostive.
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The court aso dedt with the issue of defining the property interest at stake sincethat is
important in the comparative andyds of the diminution in the property vaue. It held that “in
determining the economic ramifications of aregulatory act, a court must look at the contiguous
parcels of land owned by the petitioner, not merely the portion most dragticaly affected by the
regulation.”

REGULATORY TAKING/AGINS TEST: City OrpINANCE WASA CONSTITUTIONALLY
InvALID ExErciSE OF AUTHORITY AMOUNTING
ToA CompensasLE TAKING OF PROPERTY

State Ex. Re. Shemo v. City of Mayfield Heights, 95 Ohio St. 3d 59, 765 N.E.2d 345 (Ohio
2002).

Redtors filed suit seeking declaratory judgment that the existing Single- Family House Didtrict
zoning classfication unconditutiondly restricted the use of the property and requested that the
zoning be modified to alow for retall and warehouse development. Subsequent to Redltors
clam and over Redtors objections, the City rezoned the areato “Planned Unit Development”
which restricted the use of the property to attached and detached single-family resdentiad
dwdlings, an action that was dso chalenged in the pending suit. The Supreme Court of Ohio
eventudly uphdd the decison of the lower court which found that there was no showing thet the
zoning modification promoted a legitimate governmentd interest. The City subsequently
approved an application for modification by Redltors consstent with the decison of the court.
However, it refused to completely gpprove the road improvement plans and instead restricted use
of the road, which provided access to the proposed retail development, to emergency use only.
The present apped arose from Redltors suit in connection with this most recent restriction on
realtors proposed development.

The Supreme Court of Ohio held that satisfaction of elther prong of the Agins test is enough to
edtablish a compensable taking of property. Plaintiff must show ether that the ordinance was
conditutiondly invaid; i.e. that it did not substantialy advance legitimate date interests, or that

it denies the owner economicaly viable use of hisland. The Court held thet Redltors sufficiently
satisfied the first prong; that the ordinance did not substantialy advance any legitimate state
interest. Further, the Court held that res judicata does not bar Redltors from bringing atakings
clam just because they did not includeit in the origind action for declaratory judgment.

Redltors were entitled to compensation in the amount of the diminution in the vaue of the use of
their property during the period of the temporary taking.

REGULATORY TAKING: DRrAINAGE ProsecT ON PropERTY ConsTITUTED A PHYSICAL
InvAsioN EvEN THouGH LANDOWNERS REQUESTED AND
ConsenTep To THe ProJecT

The State Ex Rel. Elsass v. Shelby County Brd. of Comm’rs, 2001 Ohio 1276, 751 N.E.2d 1032
(Ohio 2001).

Appelants, landowner as well as son and daughter-in-law, asked the County to improve drainage

and flooding measures on their property alowing them to continue to |ease the property to others
for agricultural purposes. However, after measures were implemented, they filed aclam
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dleging that the drainage project had resulted in ataking of their property and sought
compensation. The appellate court held that there was no physica invason because gppellants
gave consent and further that an economicaly viable use remained. The Supreme Court of Ohio
reversed and remanded. It held that the project did congtitute a physical invasion on appellant’s
property dlowing them to clam damages for the entry on their land, regardless of the fact that
they consented to the project. Thus, the court of appeals erred in requiring appellants to prove
that the project resulted in the loss of all economicaly viable use of theland. The case was
remanded to determine if there was aloss of any economicaly viable use cregting a compensable
taking under the United States and Ohio Condtitutions.

REGULATORY TAKING: ComMmoNWEALTH Exceepep I TsAuTHoRrITY DERIVED By AN
AGRICULTURAL PRESERVATION REsTRICTION BY CREATING AN
“Op1ioN To PurcHase CLause” AsA PrerequisiTE To
APPROVAL

Twomey v. Comm’r of Food & Agric., 435 Mass. 497, 759 N.E.2d 691 (Mass. 2001).

Thelandowner purchased farmland that was subject to an agriculturd preservetion restriction
(APR) executed by the previous owner. The APR redtricts congtruction of a dwelling on the
property unless gpproved by commissioner of the food and agriculture; gpprova only to be given
if the proposed construction will not “defeat or derogate from the intent and purposes of the act”
which grants authority to the Commonwealth to acquire APR’'s. The Commissioner
subsequently created a policy to prevent any increase in vaue of the estate. The policy required
the owner to grant the Commonwealth an option to acquire the land “ a agriculturd vaue’

before the Commissioner gpproves construction for adwelling on the property. The landowner
clamed that his attemptsto sell the land failed because the policy deterred people from
purchasing it, and filed an action seeking injunction and a declaration that the Commissoner
exceeded his authority. The court held that the Commissioner’s “irrebuttable presumption” - thet
any dwelling would add vaue to the land such that appreciation would defeat or derogate from
the intent of the Massachusetts law under which the APR was cregted - violated the APR because
it failed to recognize thet at the time the contract was formed, the origina parties intended that
some form of dwelling would be acceptable on the premises. However, consderation of an
increase in property vaue may be afactor but not the dispositive factor in the commissioner’s
decison to dlow or deny a dwelling on the property. The commissioner argued that his
authority to deny a dwelling inherently includes the authority to approve something less such as
an “option to purchase clause” However, the court held that such a policy was an attempt to
gan aproperty right that the parties had expresdy agreed would be given to the owner of the
property.

REGULATORY TAKING: THe DoLaN Test AppLiESTO A “ NONDEDICATORY
DeveLorMeENT ExacTioN” CrReATED AsA ResuLT OF THE
TownN’sFAILURE To UNIFORMLY APPLY I TsDEVELOPMENT
Cobe

Town of Flower Mound v. Stafford Estates, L.L.P., 71 SW.3d 18 (Tex. Ct. App. 2002).
(Petition for review filed 4/25/02.)
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The Town of Flower Mound appealed the tria court’s decision to award compensation to a
partnership which hed filed a takings clam against the Town for requiring it to improve aroad
abutting its property as a condition of plat approva for 247 |ots on the property. The partnership
was required to demolish the existing asphdt road and construct a two-lane concrete road with
concrete shoulders. The gppellate court affirmed the decison, holding thet the Dolan test

applied to the road improvement condition because the Town failed to apply itsland

development code in a uniform manner. Further, the court found that the Town’s condition of
goprova had alegitimate safety interest but was not “ sufficiently related to or roughly
proportionate to proposed traffic increases.” The court rgjected the Town's argument that Dolan
was gpplicable only to exactions requiring a dedication of rea property, stating that the condition
imposed was a “ nondedicatory” development exaction. Also rejected was the Town's contention
that Dolan isinagpplicable because the required road improvement condition was legidatively
created and contained standards. The court held that the exaction was largdly the result of an
adjudicative decison “that was required because the Town did not uniformly apply sections of
itsland development code.” Thus, the court affirmed the award of damages for the taking of
property exacted by the road improvement condition, but reversed the award of attorney’ s fees
and expert witness fees.

REGULATORY TAKING: Downzoning OF ProreRTY WAs AN UNREASONABLE
INTERFERENCE WITH DEVELOPER’ SINVESTMENT BACKED
ExpecTATIONS AND ITsUse OF ProperTY,, AND THE
Conrtinuance OF A MoraTtorium Dip Not FURTHER A
LeGITIMATE GOVERNMENTAL INTEREST

City of Glenn Heightsv. Sheffield Dev. Co., 61 SW.3d 634 (Tex. Ct. App. 2001).

In 1995, the City adopted a code that rezoned al property other than 14 previoudy approved
planning development didtricts. 1n 1996, after conducting due diligence, respondent purchased
194 acres of undeveloped land zoned PD 10 (Planned Development Didtrict 10) which was one
of the 14 didtricts not rezoned. Shortly after the property was purchased by respondent, the City
enacted a moratorium on gpprovas of development gpplications to eiminate the potential for
affected property ownersto file aplat or development permit application reserving their
development rights under the relevant Texas Satute. The moratorium was to be for 30 days, but
was extended until April of 1998, 15 months after it was put into effect. Respondent sued the
city for violations of due process, equa protection, the takings clause of the Texas Condtitution,
and common law rights of promissory estoppel, latches and vested rights. The trid court granted
the City’ s motion for directed verdict on the claimed violations of due process, equa protection,
and violations of common law. Ultimately, however, the trid court found that the downzoning,
not the moratorium, was a compensable taking and awarded $485,000 (difference between vaue
before and after the downzoning) to respondent.

On gpped, the court andyzed the takings claims under the Texas Condtitution and affirmed the
trid court’sdecison. The appellate court held that the downzoning of the property passed
condtitutional muster because a legitimate governmenta interest was involved, and some
economic viable use gill remained because the property till had a value of $600 to $700 per

acre after the downzoning occurred. However, the court found that the 38% decrease in property
vaue as adirect result of the downzoning congtituted an unreasonable interference with the
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investment backed expectations of respondent such that a compensable taking occurred. In
addition, the court held that the continuance of the moratorium had nothing to do with the
legitimate reason to enact it in the first place. Rather, once the city council hed dl the
information necessary to decide on the issue motivating the moratorium initidly, continuing the
moratorium as a method of delay was not alegitimate governmenta interest and thusit too
amounted to a compensable taking.

SPECIAL EXCEPTIONS: GRANT A SpeciaL Exception ComeiNED WiTH VARIANCES
Because THe VARIANCES UpHELD WHERE THE SPECIAL
Exceprion IsIN A Section OF THe ZoNiNG ORDINANCE WHICH
DoesNot ExcLube VARIANCES

Alviani v. Dixon, 365 Md. 95, 775 A.2d 1234, (Md. 2001).

Respondents owned a parcel of land which they sought to have rezoned from “Residentid Low
Dengty” to “Community Retall” (C-1B) which would require a specid exception in order for
them to build an automotive service facility. After anumber of administrative and adjudicatory
proceedings, the county board of appedls granted the specia exceptions and variances subject to
satisfaction of the appropriate Maryland standards for granting variances. Petitioners
subsequently gppeded the grant of the pecid exceptions and variance, claming that the county
board erred in granting the specia exception when the only way to gpprove it was by approving
three variances. The Maryland high court, affirming the lower courts, held that “a specid
exception with variances may be granted by a zoning agency when the applicable code contains
provisons excluding certain areas of the code from being subject to variance rdief, but does not
exclude the section covering the relevant specia exception from being modified by variances.”
775 A.2d 1234, 1242. Further, the court held that the variances only dightly modified the
specific area standards for the specia exception and did not enable a specia exception use to be
granted thet would be outside of the scope of the genera zoning provisions for the area, and the
generd character of the neighborhood would remain intact. Lastly, the board’ s decison was
supported by sufficient evidence to support their findings.

SPECIAL EXCEPTIONS: BoaRrD IMProOPERL Y DENIED SPECIAL ExcEPTION FOR HOTEL
Basep Upon MEere SpecuLaTioN OF HARM

In Re: Appeal of Brickstone Realty Corp., 789 A.2d 333 (Pa. Commw. Ct. 2001).

The landowner filed an application for aspecid exception for a 114-unit Marriott Resdence Inn
in the C-Commercid zoning didrict. The commercid zoning district permits hotels by specid
exception, “provided that satisfactory public sewage facilities are available” 789 A.2d at 335.
The surrounding neighborhood consisted of amix of resdentid, restaurart, office and other
commercid uses. The planning commission recommended gpprova. At the public hearing
before the zoning board, neighbors opposing the specid exception testified that the proposed
hotel would increase traffic congestion and cause cut-through traffic. The board determined that
the landowner met itsinitia burden demonsgtrating compliance with the factors required for a
gpecia exception. However, the board determined the landowner failed “to demonstrate that the
alowance of the special exception [would] not be contrary to the public interest,” discrediting
testimony about the number of employees and finding the traffic circulation around the hotel
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inadequate for firetrucks. 1d. at 337. Thetrid court reversed, concluding that the neighbors
testimony was merely speculation of harm and that the board abused its discretion by denying
the gpplication.

The apped s court affirmed, noting noted that a Specid exception is a use permitted conditionaly
if express standards and criteriaare met. The court stated that once alandowner demonstrates
compliance with the specific requirements of the ordinance, the use is presumed to be consistent
with the promotion of hedlth, safety and welfare. The burden then shifts to those in opposition to
prove that the use, in fact, does not promote the heath, safety and welfare. The court noted that
the neighbors did not present any expert testimony, and that they “did not present any concrete
evidence of ahigh probability that the inn would generate traffic that would be abnormaly

higher than that generated by the same type of use and that this @bnormdly high traffic” would
threeten the community. 1d. at 342. Given that the hotdl was permitted as a specia exception
and presumed to be appropriate, the court held that the neighbors “were required to produce
more than lay expressions of concern for increased traffic in an dready busy area” 1d.

STANDING: NEIGHBORHOOD ASSOCIATION'S M OTION TO INTERVENE
IN APPLICANT’S COURT APPEAL DENIED

Brookridge Dist. Ass'n v. Planning and Zoning Comm’ n of Greenwich, 259 Conn. 607, 793
A.2d 215 (Conn. 2001).

The applicant gpplied to the commission for a permit and gpproval to build a group home for
psychiatric patients. Initidly, the commission denied the application. The gpplicant then
gopeded to the trid court. The neighborhood Association unsuccessfully moved to intervenein
the applicant’ s pped. Thereefter, the commission voted to gpprove a settlement with the
gpplicant and enter into a proposed stipulated judgment. The Association gppedled to the tria
court from the commission’s decison to enter into the proposed stipulated judgment. The apped
was dismissed. The gppellate court held that there was no absolute right of apped to the courts
from adecison of an adminidrative agency. A planning commission’s decison to settlea
pending apped by entering into a stipulated judgment was not a decison within the meaning of
the applicable state code and, therefore, an gpped to the tria court did not lie from thet decision.
However, the Association retained the right to request to be heard at the required lower court
hearing on whether the settlement isin the public interest.

STANDING: DecLaToRrY JUubGMENT SuiT By CiTy’ sPLANNING ADVISORY
CommiTTEE CHAIRMAN Disvissed For Lack OF StanDING ForR
FaiLure To CLAIM A PersoNaL STAKE IN THE ApopTion OF
City ORDINANCES

Bremner v. City & County of Honolulu, 96 Haw. 134, 28 P.3d 350 (Haw. App. 2001), cert.
denied 96 Haw. 346, 31 P.3d 203 (Haw. August 13, 2001).

The Supreme Court of Hawaii denied petition for certiorari filed by plaintiff, an employee of the
City who helped draft the development and zoning regulations for Waikiki, who subsequently

filed a declaratory judgment action challenging the vdidity of two ordinances passed by the City
of Honolulu. One ordinance amended the development plan of Waikiki to strengthen the area’s
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economic viability and the other revised the zoning guiddines for Waikiki. Plaintiff aleged
violaions of his due process and equd protection rights, aswell as his civil rights under Section
19830 of the Civil Rights Act. The circuit court dismissed dl charges for lack of standing,
holding that plaintiff could not factualy support his daims and that he was nothing more than a
concerned citizen. The gppellate court affirmed the decison. It held that even though plaintiff
had an intricate part in drafting the development and zoning regulations for Waikiki and was an
experienced city planner, he failed to demongtrate “ such a persond stake in the outcome of the
controversy asto warrant his invocation of the court’ s jurisdiction and to justify the court’s
remedid powerson hisbehdf.” The court outlined a number of instances that demondirate
Hawaii’s liberd definition of standing but plaintiff failed to fit any of the possihilities that would
give him aright to file the suit againgt the City. Further, the court dso held that until there was
an actua specific development project gpproved under the ordinance, none of the plaintiff’s due
process or equd protection challenges were ripe for adjudication.

STANDING (AGGRIEVEMENT): PLAINTIFF LACKED STANDING FoR FAILURE To
DemonsTrRATE A CLAIlM For A PrIVATE INJURY
SurriciENT To SHow THAT HE WAS AGGRIEVED

Rinaldi v. Bd. of Appeal of Boston, 50 Mass. App. Ct. 657, 741 N.E. 2d 77 (Mass. App. 2001).

Paintiff, owner and resident of property, filed acomplaint against adjacent property owner
(Maria Santos) to the Boston inspectiond services department claiming building code violations.
The resulting ingpection ended in an agreement alowing Santos to gpply for a building permit to
renovate, which shefiled immediately. The application was denied for violaing certain building
code provisions, but on Santos' apped the Board of Appeds unanimoudy granted the variance.
Faintiff sought review of the Board' s decison claiming that granting the variance to Santos
would 1) violate the State building code, 2) result in grester demand for on-street parking, 3)
increase traffic, and 4) interfere with his quiet enjoyment. The court denied plaintiff’s motion

for summary judgment claming hisinjuries were “too remote.” The gppdlate court affirmed,
holding that plaintiff had to address violations of the building code with the State Building Code
Board of Appeds before bringing appeding to state court. Plaintiff had failed to offer “evidence
of aplausible clam of a definite violation of a private right, a private property interest, or a
private legd interedt, thet is different from that suffered by the community generadly” in order to
prove that he was “aggrieved” such that his chalenge of the zoning board' s decison was
warranted.

VARIANCES: PurcHaser OF ProrPERTY SuBseQUENT To ENacTMENT OF AN
ORrbiINANCE ResTRICTING LAND Uss HASA RicHT TOA
VaRrIANCE FrRom THe RestricTiON ON THE PROPERTY

Richard Roeser Prof’| Builder, Inc. v. Anne Arundel County, Md., 368 Md. 294, 793 A.2d 545
(Md. 2002).

Roeser was the contract purchaser of property, which required variances from the * Critical Aredl’
and County zoning provisionsin order to build the desired sized house on it. The Board of
Appeds of the County denied the variance requests, Sating that Roeser failed to exercise
diligence in ascertaining the setback requirements prior to acquigition of the property and
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therefore the hardship complained of was“ self-created.” The circuit court held that the Board's
decison was arbitrary and capricious and an error of law because the common law hed
determined that topography and placement of property was not a sdlf-created hardship and the
Board had no evidence to show that Roeser created the hardship. The appellate court reversed,
holding that where a person purchases property “with the intention to apply . . . for avariance
from the regtrictions imposed by the ordinance, he cannot contend that such restrictions caused
him such a peculiar hardship that entitles him to the specia privileges which he seeks” 793
A.2d at 548.

The Court of Appeds (highest court) in reversing the decision, cited evidence showing that the
rule relied upon by the appellate court was no longer recogni zed, “ because the purchaser of
property acquires no greater right to a variance than his predecessor, he should not be held to
acquireless” Id. a 551. The court’'s andyssincludes adiscusson of Palazollo, 533 U.S. 606,
and dates that if the court were to deny the right to obtain just compensation under the takings
clause, when alandowner purchases property subsequent to the enactment of land use
regrictions, the state could absolve itsdf of any obligation to defend an action redtricting land
use. Id. a 557. The court also distinguished al of the recognized hardships thet are considered
to be sdf-created and found that none of them arise from a purchase of property or the impact of
azoning ordinance. Rather, sdlf-created hardship means hardship created by actions of the
landowner.

VESTED RIGHTS: Rep FLac For DeveLorers WHo Proceep WiTH
ConstrucTioN WHILE AN ArpeaL | sPeENDING

Pine Crest Lakes, Inc. v. Shidel, 2002 Fla. LEX1S 1260 (Fla. May 31, 2002).

The Horida Supreme Court has declined to review an intermediate appellate court ruling, in Pine
Crest Lakes, Inc. v. Shidel, 795 So. 2d 191 (Fa Dist. Ct. App. 2001), that had affirmed the trial
court’s order requiring the demalition of 5 multi-family resdentia buildings because the

buildings were incongstent with the County’ s Comprehensive Plan. (The Plan cdled for the
gpartments on the property to be tiered so that the higher density would not be located adjacent
to the nearby single family detached resdential area. Thiswas not done)) The intermediate
gppellate court upheld the trid court’s funding that the project was inconsstent with the Plan’'s
mandatory requirement for adengity trangtion zone abutting the single family areas. The court
noted that the neighboring homeowner had told the developer when it was beginning

congruction of the firgt building that she would seek demoalition if the court found the project
inconsigtent. The court aso flatly reected the developer’ s “inequity” argument, Stating that

when the developer commenced congtruction in spite of the abbsence of afina decison “[i]t

could not have had a reasonable expectation that its right to build what it proposed was findly
settled.” 795 So. 2d at 208. See also, Lake Bluff Housing Partnersv. City of South Milwaukee,
632 N.W.2d 485 (Wis. Ct. App. 2001) (trid court’ s orders to raze two apartment buildings
located on the shordline of South Milwaukee affirmed). (rev. denied 643 N.W.2d 93 (Wis.
2002).
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Dreikausen v. Zoning Board of Appeals of the City of Long Beach, 2002 N.Y. LEXIS 1554
(N.Y. 2002).

In contrast to the Florida court, the New Y ork Court of Appeals (highest court) dismissed the
neighboring owners gpped as moot and did not require the developer to demolish 20
condominium units that were congtructed or in various stages of completion. In this case, the
developer had received a use variance from the Zoning Board of Appedlsto build 20
condominiums and 20 boat dips on commercidly zoned waterfront property. Four neighboring
homeowners chalenged the Board's grant of the variance asillegd, arbitrary and capricious, and
aso argued that the developer “failed to prove any of the statutory factors required for a use
variance” 2002 N.Y.LEXIS 1554 at 4. They did not request preliminary injunctive relief and
thetrid court dismissed ther petition. By thistime, the developer had removed the maring,
meade ste and bulkhead improvements, reconfigured utilities, received foundation permits and
garted pouring the foundations. The homeowners filed their apped and, for the first time,
sought injunctive relief because they learned the City was about to issue building permits for the
condominiums.

The intermediate appd late court denied thair request for injunctive relief and affirmed the trid
court’sdismissa of their petition, stating that the record contained sufficient evidence of the
developer’ s unnecessary hardship to support the Board' s decision to grant the variance. The
homeowners appealed to the state’ s highest court and sought the demoalition of the
condominiums. At this point, the project was subgtantidly completed. The New Y ork Court of
Appeds dismissed the homeowners gpped as moot because they had not sought atemporary
redraining order or preiminary injunctive relief at any time while the case was pending before
thetrid court. In addition, the court noted, the homeowners “did not contest the issuance of
building permits, or aresdentid use, but protested that the proposed use was too intensive.” 1d.
a12.

VESTED RIGHTS: DeveLorer EnTiTLED To Issuance OF ArprovAL LETTER For
PLans SuemiTTED BEFORE CiTY DOWNzONED THE PROPERTY

1350 Lake Shore Associates v. Hill, 761 N.E.2d 760 (1ll. App. Ct. 2001).

The devel oper obtained arezoning to residentia planned development (RPD) from the City of
Chicago in 1978 to permit construction of a40-story apartment building.  After receiving the
rezoning, the devel oper decided not to proceed with the project at that time and took no further
action until 1996. When the developer took steps toward building the gpartmentsin 1996, his
plans were met with community opposition. The aderman for the ward where the property was
located introduced an ordinance to downzone the property on December 10, 1997. The proposed
gpartment building would not be a permitted use. The next day, the project architect submitted
plans, aPart 11 Submittal, to the City seeking aPart |1 Approva Letter. The Part 11 Approva

L etter precedes the issuance of a zoning certificate, which precedes the issuance of a building
permit. In April 29, 1998, the City approved the downzoning ordinance and refused to respond
to the Part 11 Submittal. The developer filed suit claming avested right in the RPD zoning. The
tria court ruled in favor of the City and the devel oper appeded seeking awrit of mandamus
directing the City to issue the approval |etter.
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The apped s court reversed and remanded. The court rgected the City’ s arguments and
concluded instead that that the City was not entitled to wait until the outcome of the downzoning
ordinance before acting on the developer’ s request for the approval letter. Finding that the RPD
zoning was in effect on the date the Part 11 Submittal was filed and that the proposed plans
complied with the standards of the RPD zoning, the court concluded that the devel oper
edtablished a clear right to the issuance of the approval letter. In fact, the City had the authority
and the duty to issue the | etter because the submitted plans complied fully with the RPD
ordinance. The court, however, expressed no opinion as to whether the developer was entitled to
ether a zoning certificate or a building permit.
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